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PREFACE

Class actions and major group litigation can be seismic events not only for the parties
involved, but for whole industries and parts of society. That potential impact means they are
one of the few types of claim that have become truly global in both importance and scope, as
reflected in this third edition.
There are also a whole host of factors currently coalescing to increase the likelihood
and magnitude of such actions. These factors include continuing geopolitical developments,
particularly in Europe and North America, with moves towards protectionism and greater
regulatory oversight. At the same time, further advances in technology, as well as greater
recognition and experience of its limitations, are giving rise to ever more stringent standards,
offering the potential for significant liability for those who fail to adhere to such protections.
Finally, ever-growing consumer markets of greater sophistication in Asia and Africa add to
the expanding pool of potential claimants.
It should, therefore, come as no surprise that claimant law firms and third-party
funders around the world are becoming ever more sophisticated and active in promoting
and pursuing such claims, and local laws are being updated to facilitate such actions before
the courts.
As with previous editions of this review, this updated publication aims to provide
practitioners and clients with a single overview handbook to which they can turn for the
key procedures, developments and factors in play in a number of the world’s most important
jurisdictions.
Camilla Sanger
Slaughter and May
London
April 2019
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Chapter 19

SWEDEN
Magnus Rydberg and Ola Hansson1

I

INTRODUCTION TO CLASS ACTIONS FRAMEWORK

The main and virtually exclusive legislation in Sweden that governs class actions (hereinafter
referred to as group actions, in accordance with the official Swedish-to-English translation)
specifically is the Swedish Group Proceedings Act, which came into force in January 2003.
The Act is only applicable to civil cases and procedural matters thereof; it does not affect
substantive law. In addition, where the Group Proceedings Act does not specifically regulate
otherwise, the general framework that governs litigation in Sweden (found mainly in the
Swedish Code of Judicial Procedure) is applicable to group actions. Owing to the narrow
scope of the Group Proceedings Act, the Code of Judicial Procedure to a large extent de
facto covers group actions. For a number of environmental and competition matters, a few
provisions relating to group actions can be found in the Swedish Environmental Code and
the Swedish Competition Damages Act. All group action proceedings are adjudicated by
judges; there are no juries.
Three categories of groups are entitled to commence group actions:
a
private groups (i.e., individuals or companies, and other entities, that have a claim that
is subject to the action);
b
organisation groups (i.e., non-profit associations that, in accordance with the
association’s charter, protects consumer or wage-earner interests in disputes between
consumers and business operators regarding any goods, services or other utility that a
business operator offers to consumers or a dispute of any other kind provided there are
significant advantages with the disputes being jointly adjudicated with reference to the
investigation and other circumstances); and
c
public groups (i.e., authorities, provided that the authority is suitable to represent the
members of the group with reference to the subject of dispute).
Group actions are administered by the general courts, which are organised in a three-tier
system: district courts (and in the case of group actions, specifically by the district courts
appointed by government, with each county having one), courts of appeal and the Supreme
Court. However, competent district courts for group actions relating to environment matters
and competition matters are the land and environmental courts or the Patent and Market
Court respectively.

1

Magnus Rydberg and Ola Hansson are partners at Hamilton Advokatbyrå.
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Group actions are based on an opt-in system; each member of the group must, within
a time frame, decided by the court give notice to the court if he or she wishes to take part in
the group action.
Group actions pursued under the Group Proceedings Act are rare in Sweden; only
16 litigation proceedings have been commenced since the Act came into force in 2003.
One explanation of why this is the case could be that the general procedural rules regarding
intervention and consolidation of proceedings are fairly liberal under Swedish procedural law.
Anyone who can make it probable to the court that the disputed matter has an impact on
his or her legal rights or obligations may intervene in a pending court proceeding. The rules
on consolidation are more complex, and there are several ways in which two or more court
proceedings can be consolidated, some of which are mandatory. Mandatory consolidation
is normally applied if the same claimant initiates more than one court proceeding against
the same defendant or if one or more claimants initiate proceedings against one or more
defendants, if, under all these circumstances, the claims are based on essentially the same
legal ground (e.g., the same contract or the same negligent act). The most prevalent reason
for consolidation in other situations is that a consolidation would benefit the handling of the
court proceedings, but this type of consolidation is not mandatory. It is not unusual that,
for example, claims regarding professional liability for financial advisers that have provided
advice to a vast number of consumers are consolidated with support of the procedural rules
of consolidation instead of being filed as a group action. Courts may not ex officio decide
whether consolidated proceedings should instead be pursued as a group action, although
such a change is possible under certain conditions upon request by the claimant.
A further reason specific to competition matters as to why group actions are rare in
Sweden may be that the statutes of limitation have been unfavourable to claimants prior to
the new Competition Damages Act, which was enacted in 2016.
II

THE YEAR IN REVIEW

One group action claim was filed in 2018, regarding a claim for damages of roughly
135 million kronor. The claimant and the group members are seeking damages for loss
incurred in relation to an acquisition of a company. The preliminary group consists of the
shareholders of the target company. Notwithstanding that the claim was filed in February, no
summons applications has of yet been issued the defendant.
In light of the Dieselgate scandal, the European Commission proposed a new directive
in April 2018, with the purpose of improving consumers’ opportunities of seeking collective
redress (COM(2018)184/F1). The Swedish government generally is in favour of the proposal.
III

PROCEDURE

i

Types of action available

Any civil claim that can be brought to general courts may be subject to group action, for
example, virtually all commercial disputes. Any other type of claim may not be brought as
a group action unless such opportunity is available by statutory backing. There is statutory
backing for group actions in several environmental and competition matters. Notable matters
that may not be litigated as group actions are maritime, patent, trademark and a number of
employment matters.
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The Group Proceedings Act is, with a few exceptions, applicable to environmental
matters where it is permissible to bring a group action, for example, claims concerning
damages. One of the exceptions is that public groups (i.e., authorities) are restricted from
pursuing certain remedies; public groups may only bring claims concerning damages.
Private and organisation groups may, in addition, bring claims concerning the prohibition
of environmentally hazardous activity and claims to order the defendant to take protective
measures or other precautions regarding such activities. Moreover, non-profit associations
that, in accordance with the association’s charter, protect environmental interests – as well as
associations of professionals within the fishing, agricultural, reindeer and forestry industries
– are entitled to bring an organisation group claim to court, in addition to what follows from
the Group Proceedings Act.
Limitation is part of Swedish substantive law. As was mentioned above, the Group
Proceedings Act does not affect substantive law. Consequently, general statutes of limitation
apply. The general limitation period is 10 years from the occurrence of a claim unless otherwise
agreed upon by the parties or specifically regulated elsewhere, according to the Swedish
Limitations Act. Some areas of law are subject to specific limitation periods (e.g., under
certain circumstances, matters of product liability). The limitation period can be interrupted
if the debtor offers payment, pays interest or instalments, or otherwise acknowledges the
claim. The creditor may also interrupt the limitation period by presenting a written demand
to the debtor or commencing legal proceedings. If the limitation period is interrupted,
a new limitation period begins from that day. Concerning interruptions because of legal
proceedings, specifically, the new limitation period begins when the legal proceedings are
concluded. Generally, to avoid limitation, it is sufficient to notify the opposite party of the
claim, although in some instances initiation of court proceedings is required.
ii

Commencing proceedings

Group actions can only be commenced by a person who has a claim that the group
action concerns. In addition, group actions may only be commenced by the claimant; a
claim initiated by a single claimant (which is not in itself a group action) against several
defendants cannot be litigated as a group action. This issue is instead resolved by the rules
of consolidation mentioned above. The basic prerequisites to pursue a group action are:
(1) the action must be based on circumstances (i.e., legal grounds, that are common or
of similar nature for the claims by the members of the group); (2) the group proceedings
must not appear to be mismatched owing to some claims of the members of the group
differing substantially from claims by other members of the group on legal grounds; (3) the
majority of the claims to which the action relates cannot equally well be pursued by the
members of the group individually; (4) the group, as regards its size, demarcation and other
circumstances is appropriately defined; and (5) the claimant, taking into consideration the
claimant’s interest in the substantive matter, financial capacity to bring the group action and
other circumstances, is suitable to represent the members of the group.
The group members themselves are not parties in a group action, with the exception of
the representative of the group in private groups (i.e., the actual claimant: the representative
of a private group must have a claim that is subject to the group action). However, a group
member is in several aspects treated as a party (e.g., in matters relating to conflict of interest
and evidence). Notably, a group member has an independent right to appeal in his or her
own interests or in the interests of the group. How such appeals are administered is a complex
issue, but they entail that the group member becomes party to the proceedings.
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Theoretically it should be possible to involve more than one defendant in group
proceedings. The Group Proceedings Act does not specifically regulate this situation although
it may be deemed inappropriate as regards the prerequisites outlined in (1)–(5) above
(however, these prerequisites primarily concern the claimant and the group members).
The group is preliminarily defined by the statement of claim. Consequently, a group
can be defined fairly loosely at an initial stage, for example, ‘everyone who purchased cars
from X in the year of 2016’. Ultimately, however, the group is defined by those members of
the preliminary group that decide to opt in.
There are no specific provisions in the Group Proceedings Act concerning claimants
outside Swedish jurisdiction, hence ordinary rules applicable to individual claims apply to
group actions as well. Issues concerning jurisdiction are primarily resolved with reference to
international legislation or treaties or, in absence thereof, national sources of law; see further
below.
Group actions may be funded in primarily three ways: ordinary contingency fees,
contingency fees arrangements under the Group Proceedings Act and third-party funding.
Lawyers who are members of the Swedish Bar Association are generally prohibited from
requesting contingency fees, according to the Swedish Bar Association’s Code of Conduct.
Exemptions may be granted only for very specific reasons, making contingency fees very rare.
However, contingency fees (as agreed upon in a risk agreement) are, under certain
conditions, specifically permitted by the Group Proceedings Act. The statutory backing for
contingency fees relating to group actions thus makes contingency fees available for members
of the Swedish Bar Association acting for a group. Contingency fee arrangements must be
in writing and indicate how the fee will differ from an ordinary fee arrangement, that is,
how a group member may incur additional legal costs depending on the extent of the claim
being sustained or dismissed. The contingency fee arrangement must also be approved by
the court. Court approval may be obtained only if: (1) the arrangement is reasonable in light
of the nature of the matter at issue; and (2) the fee is not based solely on the value of the
relief sought. Contingency fee arrangements according to the Group Proceedings Act are
not binding to the defendant. Accordingly, any costs incurred by the claimant specifically
as a result of a contingency fee arrangement cannot be recovered from the defendant in
accordance with the general loser-pays-principle according to general Swedish procedural law.
There are no general restrictions to third-party funding under Swedish law. Members
of the Swedish Bar Association are, however, de facto restricted from funding a party’s costs
themselves owing to restrictions imposed by the Swedish Bar Association’s Code of Conduct.
There are no restrictions for a member of the Bar to act for a claimant funded by a third
party. It is worth noting that because of a Supreme Court precedent in 2014, owners and
representatives of special purpose vehicles (SPVs) may, under certain circumstances, be held
liable for the defendant’s litigation costs where the SPV arrangement is made for the purposes
of circumventing the loser-pays principle established in the Code of Judicial Procedure.
iii

Procedural rules

There are no specific court proceedings of certification prior to a group action being initiated.
In practice, however, the court will ex officio decide on various issues (including the general
prerequisites for initiating court proceedings set out in Code of Judicial Procedure) where a
group’s statement of claim is filed. A party is not required, but permitted, to raise objections
regarding issues that the court will assess ex officio. Specifically for group proceedings the
court will, among other things, make the following enquiries.
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Most importantly, the court will assess whether the claim is appropriate as regards
the issues outlined in subsection ii. Generally, the court will only render a formal decision
concerning these issues either if the claim is rejected by the court without prejudice or the
court dismisses an objection raised by the defendant. Either outcome is possible to appeal. In
addition, group actions brought by a private group or an organisation must be represented by
an attorney who is a member of the Swedish Bar Association. There is no such requirement for
a public group, and it is not unusual that such group actions are brought by in-house lawyers
of the authority bringing the claim. The court may grant exemptions to the member of the
Bar-requirement where special reasons apply. Accordingly, the court will enquire whether
the claimant’s attorney is a member of the Bar. The court will also assess any contingency fee
arrangement made under the Group Proceedings Act and how each of the group members
will be notified the group proceedings.
As mentioned above, the Group Proceedings Act has no application on substantive
law. Consequently, issues regarding quantum of damages and liability, etc., are resolved in
the same way as in any individual action where several parties are involved. Under Swedish
law, it is permitted to split issues of liability and quantum of damages, that is, to first bring a
declaratory claim regarding the issue of liability to the court and in subsequent proceedings,
assuming liability applies, bring the issue of quantum of damages. However, any declaratory
action brought before the court concerning whether a certain legal relationship exists, for
example, whether a defendant is liable to pay damages, must, inter alia, be fitting as regards
various criteria. A court shall ex officio decide whether such a claim is permitted. Typically
in claims concerning damages, this permission is granted. Issues of liability and quantum of
damages may also be split in ongoing proceedings by means of an intermediate judgment.
The time frame of litigation in matters that may be litigated as group actions is usually
between one to two years in the district court where the proceedings are not a group action.
Considering the low number of group actions in Sweden, there is not enough data to draw
any conclusions regarding the time frame of group action proceedings. From our experience,
group actions may, however, stretch out for several years.
iv

Damages and costs

As a starting point and in the absence of an agreement on how to calculate damages, the
aggrieved party is entitled to its actual loss incurred. As a general rule, Swedish law does not
recognise punitive damages. The ‘doctrine of difference’ is the primary tool in calculating
the amount of damages that the aggrieved party is entitled to. According to this principle,
the liable party is obliged to pay damages to the amount that puts the aggrieved party in the
hypothetical position where it would have been had the damaging act not been performed
(i.e., the aggrieved party is entitled to full financial compensation (including loss of profit)).
Liability to pay damages is, as a general rule, limited to the immediately aggrieved
party; third parties, that is, anyone who incurs financial loss as a result of the aggrieved party’s
loss, are generally not entitled to damages. In addition, the compensation to the aggrieved
party may be reduced with reference to, for example, contributory negligence or failure to
mitigate loss.
Many of the group actions in Sweden were settled. However, one case in which the
claimant was successful was initiated in 2008 in the Uppsala District Court. The claimant
and each of the 43 group members were awarded damages. The case concerned whether the
state had discriminated against the claimant and the group members in application processes
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to a university run by the state. The judgment was rendered in the spring of 2009 and was
affirmed by the Svea Court of Appeal in December the same year.
In general, the winning party is entitled to full compensation from the losing party for
reasonable litigation costs (e.g., counsel costs, compensation for the party’s own costs, costs
for experts and witnesses) and interest, but there are exceptions to this loser-pays principle.
A group member is, as a general rule, not liable for costs since it is only the claimant (i.e.,
the entity that represents the group; not the actual group members) that is considered a
party. There are a few exceptions to this rule, however: most notably, if the defendant has
been ordered by the court to compensate the claimant for its costs but is not able to do so
the group members are instead liable to pay these costs. The same applies for additional costs
resulting from contingency fee arrangements made under the Group Proceedings Act, as
mentioned above. Each member of the group is liable for his or her share of the costs and not
liable to pay more than what he or she has gained through the proceedings.
v

Settlement

Generally under Swedish law, a settlement does not require court approval. However, a
settlement concluded by the claimant on behalf of the group members is valid only if the
court confirms it in a judgment. The settlement shall be confirmed at the request of the
parties, provided it is not discriminatory against particular members of the group or in another
way manifestly unfair. A group member has the opportunity to settle its claim individually
without involving the claimant. It is also possible for the claimant to settle claims on behalf
of the group – that is, the claimant is, according to the statutory text, not able to settle claims
on behalf of individual group members, although it is disputed among scholars whether this
limitation actually applies. As mentioned above, it is in theory possible to involve more than
one defendant in group proceedings. Theoretically, it should be possible to settle separately
between the defendants.
IV

CROSS-BORDER ISSUES

As was mentioned above, the Group Proceedings Act does not contain provisions on
jurisdiction. Generally, there are no specific issues arising in relation to group members or
defendants not being domiciled in Sweden. Jurisdiction must, however, apply to all group
members’ claims.
It follows from the above that group actions may be brought on behalf of group
members from several jurisdictions. A Swedish court will ex officio determine whether it
has jurisdiction. Generally, the court will examine the statement of claim to establish if
anything therein indicates that the court does not have jurisdiction. If in doubt, the court
will normally issue a remedial injunction to the claimant to provide opportunity to argue on
the jurisdiction issue. Eventually, the court will rule on its jurisdiction based on international
legislation or treaties applicable or, in the absence thereof, national sources of law.
No particular issues of forum shopping in group actions have as of yet, to the authors’
knowledge, arisen in Sweden, which is most likely because of the low number of cases. Forum
shopping is rarely an issue in general, however, especially in matters where group actions are
feasible, mainly due to the widespread application of the Brussels Regulation and the Lugano
Convention on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters of 2007.
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V

OUTLOOK AND CONCLUSIONS

Interest in pursuing group actions in Sweden has remained at a low level since the Group
Proceedings Act’s inception. However, there may be an increase of group actions in Sweden in
competition matters, as the rules on limitation have been made more favourable to claimants
in the new Competition Damages Act that was enacted in 2016. In addition, the Swedish
government deems that the directive proposed by the European Commission (see Section II)
may lead to a slight increase in group actions in Sweden (if enacted).
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